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Thomas Swegle FAX: 2p2~574-478D
U.S. Department of Justice
P.fJ. Box 76i 1
Ben Franklin Station
~Jas~ington, D.C. 20044

Curt Fransen
Deputy Attorney General
1178 Ironwood Parkway
Coeur d'Alene, 1D 83815

FAX: 208-666-57?7

Howard Funke FAK: 2fl8-667-4695
Givens & Funke
424 Sherman Avenue, Suite 308
P.O. Box 969
Coeur d'Alene, (D $3816-0969

Miff Villa FAX. 206-553-0163
U#fice of Regional Cpunse(
USEPA Regifln ~Q
120 6~h Avenue
Seattle, WA 983 01

Re: Natural Resource Damage Claim -Coeur d'Alene River Basin
PRIVILEGED SETTLEMENT COMMUNICATION

Counsel:

Before our ne~ct meeting in Denver, it may be useful #o briefly review our
nego#~ations to date and identify those issues that remain outstanding. It is also important,
given the limitations imposed on our discussions 6y external events, that we establish a
process and schedule to complete c ur negotiations as t~uickly as possible.
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Since beginning this process and responding to the government's Naiura!
resource Damage claim, it has been Union Pacific's inter~tic~n to reach a global settlement,
resolving ail claims relatrng to its historical activities in the Coeur d't~l~ne bassn. At the
game tame, our prapos~! was intended t~ preserve the 1Nallace Branch right of way as a
resource and route for a recreational trail that would be a valuable econcsmc andenvironmental asset. The Good Faith C~tfer was made with t~tose n6jec#ves and the
subsequen# amendments and supplerne~ts that have been develflped in our negotiations
have been produced with the idea of responding to the concerns ofi the Trustees and EPA.
Through these efforts, we have reached a point where #here appears to be substacttia!
agreement with respect to the elements o€ trait cons#ruction and response activities. The
EE/CA and ofiher documents being produced in that process represent a very large amount
of work that ha.s been undertaken by Union Pacific, as well as other participants, to provide
the framework for' a resolu#ion of the issues.

In that cc~nte~ct, the Trustees and EPA should recognize that each iteration
of the trail design and the resulting response activities have substantially increased both
the transaction and potential response costs of this project to Union Paci#ic. Although
Union Pacific has taken issue wi#h the risk analysis used throughout this process, we have
endeavored, nonetheless, to address the perceived risk issues raised by the Trustees by
preparing and revising action based response plans ar~d providing addi#ional sampling
data_ As a result, we have reached a point at which there appears to be a sound basis for
settlement of the "technical" issues in this matter. What remains to resolve are a number
of monetary and legal issues that we have previously discussed and for which differences
remain.

We have discussed at some length the issue, which for lack of a better
descriptor is termed t ail ~peratian and maintenance ("O&M"). In Qur letter of April 3, 7598,
tea Curt Fransen, copy to Howard Funke, we outlined an offer for providing a portion of the
QOM expense. That offer would provide the trail operator (which we assume to be the
Lle~ar#ment of Parks and Recreation and the Tribe) with $2,000,000 to find the routine
operation and maintenance of the trail, including appropriate staffing, for a tern year period
after which #hose obligations would be assumed by the Operator. We also indicated that
Union Pacific would agree to retain for a period of 20 years responsiY~ility for the pavement
surFacing and maintenance of other trarrier controls related to human health protection,
and to assume for ti~at same period resppnsibility for major flood damage to the right-of-
way.

By letter of May i, 199 ,the State and Tribe responded, indicating that
Anion Pacific's offer was insufficient to address the maintenance and staffiing requirements
that thEy deemed necessary. From a comparison of the stated positions, it appears that
a significant gap remains ~n this issue, largely due to the State's and Tribe's request that
a large contingency fiand be established. While Un vn P'aci#ic is prepared to maintain the
remedial features of the trait, and #und a ten year period ofi staffing and maintenances, we
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view the State's and Tribe's insistence on a fund for 1png term staffing and other non-
remediat items as unwarranted.

The Trustees' Natural Resource Damage claim is another unresolved area
of dispu#~_ Union Pacific, in its Amended Good Faith Uffe~ previously offiered p~,ymen#s
totaling $35~,OOD for projects which would provide natural resource restoration. We have
also provided to the Trustees our rationale that the cast construction of the trail, as well
as the response activities tha# will be undertaken, inc(udirtg the removal of ballast within
the resetvati~r~, constitute a form of compensation and restoration fully recognized k►y the
NRi~ reguiatians. Despite this regulatory support of Union Paci#ic's p~sitian, the Trustees
have requested a significant cash paymenfi to settle the a!le~ed natural resource damages
attributable to Union Pacific's right-of-way and operations.

These two monetary issues represent a significant sum of money, which
when added to projected constructiar~ costs, greatly exceed Union Pacific's NRD and
CERCLA liability. As such, these demands remain serious obstacles to settlement of this
case. Resolution of these issues will nat be achieved, however, unle$s there is
recognition that Union l~aci#ic's offer consisting of response actit~ns, cash payments and
retention of maintenance obligation is both significant and unique. Viewed in the context
of the litigation risk, Union Pacific clearly stands as a de minimis party that has made a
major settlement offer and has carried the majtar burden of producing the reports and
documents that have identified and #tamed the issues for negotiation. Union Pacific a{so
s#ands alone among the defendants in the litigation ire attempting to resolve +ssues with the
Trustees and EPA.

As it has dtin~ wi#h the technical issues, Union Pacific is prepared to respond
#o the O&M ar~d NRD issues wi#h substan~ve proposals at our next meeting. We can only
do sfl, however, if it is char that all of the material issues that have been raised in our
discussions are resolved in principle. From Union Pacific's perspective, it is important that
#his process and the Consent Decree that is generated results in a ful( and complete
release for all historical rail operations that have occurred in the basin. We would expec#
that the release include all Natural Resource Damage claims, as well as claims under
CERCI.A. We recognize tha# issues remain with respect to operations in Canyon Creek
and the Wallace rail yard, and Union Pacific is prepared tca address these items
specifically.

It is also critical that Union Pacific have access to the Central Impoundment
Area for two construction seasons beginning in 1999. While we wt~utd hope to conduct
the bulk of femovals during the 1999 construction season, due to any number of factors
thafi may not be passible and same removals may need to occur in 2000. We need the
Trustees' and EPA's commitment that some portifln of the CtA will be available for this
period for the completion of our work.
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Urt ot~ Paci€ic's offer addresses t~RD Maims and response actions for itsentire rigF~~-cif-way, including the right-of-way between Mulian and Wa#lace. in additiars,Unit~n Pacific may be required tt~ undertake response actions in Canyon Creek and the
itvallace Yard. The 1Nallace-Ntutlan lire, as well as a parallel line from Waflace to Burke
and the Wallace Yard were a!( cans#rutted and operated by Northern Pacific and
subsequently Burlington Ncarthern Railroad for decades. Although Burlington Northern
Santa Fe has been identified as a potential defendan#, it is our understanding that neither
~t~e Trustees nor EPA has made demands or begun discussions with BNSF. Union Pacific
should no# be required to pay for BNSF's share of (abiii~y. We bEi' eve that the equitable
way to address this liability question is by assigning the Trustees rig~t~ againsi BNSF to
Union Pacifie. Alternatively, the Tres#ees should elimina#e their claims against UP for
Natural Resource Damages and EPA should address its en#orcement of response action$
for Canyon Creek attd Wallace Yard to SNSF.

If we can came to some resolution Qn these issues, there are a large number
of items that will came up #or discussion in connection with a Consent Decree. Among
others, we need to identify and resolve any claims fir past response or future oversight
costs_ We also need to discuss and agree on a procedure for addressing the conditions
imposed by the Surface Transportation Board and the necessity for obtaining a Certificate
of interim Trail Use fvr the right-of-way. In that regard, we have had some preliminary
discussions with counsel for STB and have some ideas about a process which would
address these issues and enable the Board to meet its obligations and issue a Certificate
of Interim Trail Use within a relatively char# period of time.

Union Pacific w~I1 be prepared #or the August 4 meeting to discuss and
resolve the remaining substantive is$ues. (t is imporfiant #hat counsel tflr the Trustees and
EPA likewise be prepared with settlement authority so that decisions can be made an
these issues.

In short, Union Pacific remains committed to this process ar~d is prepared to
affirmatively address the remaining issues. If the Trustees are similarly prepared to
negotiate these issues in goad faith, we remain confident that settlement can be achieved.

Very truly yours,

i 1 ~~ -_,.
Thomas E. Greenland
Environmenta€ Counsel
Tel: (4Q2) 27i-4634
Fa~c: {402) 271-7101
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